Flag on the Play: Analyzing the Use of Race-Norming in the NFL’s
Concussion Settlement

Former players of the National Football League (NFL) filed lawsuits against the league for
its failure to warn players of the link between repeated concussions and chronic traumatic
encephalopathy (CTE), a degenerative brain disease. The retired players ultimately reached a
settlement agreement with the NFL, which utilized the long-standing practice of race-norming in
the calculation of individual damage awards. Two retired Black NFL players, who were denied
awards, challenged the use of these race-based actuarial models on the basis that the practice had
violated their rights. This paper posits that the use of race-norming in assessing tort damages in
the NFL concussion settlement is not only an unreliable indicator of lost earning capacity as a

component of a compensatory damage award, but is also a discriminatory practice.

I. FUMBLING THE BALL: IN RE: NATIONAL FOOTBALL LEAGUE PLAYERS  CONCUSSION INJURY
LITIGATION

In 2019, a federal judge denied the claims of two retired Black NFL players, Kevin Henry
and Najeh Davenport, who argued that they would have received awards had the practice of race-
norming not been utilized during their neurocognitive examinations.' The players alleged that the
NFL “explicitly and deliberately” discriminated against Black players that had submitted dementia
claims, thereby making it more difficult for retired Black players to be eligible for payouts worth

up to three million.?
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On August 25, 2020, Davenport and Henry filed lawsuits requesting that the court prohibit
race-based benchmarks from being used to examine dementia claims.? Generally, dementia tests
utilize racially based scales that employ two scoring curves or baseline standards—one for Black
players and another for white.* The benchmark average scores or “norms” are lower for Black
individuals, a practice that Davenport and Henry argued is untenable.’ The plaintiffs asserted that
the NFL’s use of race-norming scales impedes the ability of Black players to demonstrate
sufficient cognitive impairment to be awarded damages, in spite of the fact that Black athletes
comprise seventy percent of the NFL’s current workforce.® On March 8, 2021, a federal judge
dismissed the lawsuit, instructing the parties to resolve the dispute through mediation.” Davenport
and Henry have since moved to intervene in the proceedings, claiming that plaintiffs’ class counsel

cannot adequately represent their concerns.®

II. CALL UNDER REVIEW: THE USE OF RACE-NORMING IN TORT LAW & DAMAGE AWARD
CALCULATIONS

Courts have long embraced the practice of reliance upon race-based tables to assess damage

awards in tort law.” These statistical tools purportedly further the overarching goal of tort actions—
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to make victims “whole.”!? In the United States, there are no federal laws that prohibit the use of
such models in damage award calculations.!! Only a handful of courts have considered the
constitutionality of race-norming, primarily because complainants tacitly have accepted race-
based actuarial tables.!? Even though these models work to the detriment of minority plaintiffs,
race-norming has become so customary that plaintiffs themselves rely upon this data in their own
expert testimony.!? The unintended result is the systemic devaluation of Black individuals’ tort
claims.!*

In the NFL concussion litigation, the settlement agreement contemplates the use of race-
norming statistical modeling in the form of neuropsychological exams, known as the Heaton
Norms.!> These exams, named after neuropsychologist Robert Heaton, are intended to remedy
racial or ethnic discrepancies in responses, and account for other variables, such as age, education,
and sex.!¢ Physicians select different tables for different races in order to decipher the results of
neurocognitive examinations.!” The practice of race-norming has been supported by historical
trends, which reveal that Black individuals, on average, have lower average cognitive test scores

than white individuals.'® As such, these norms arguably aim to avoid overdiagnoses of cognitive
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impairment in the Black community.'® Although there is evidence that race-norming neutralizes
implicit racial biases within cognitive testing, it does not eradicate them.?* Rather, this
methodology fails to take into account the diversity of experiences and, in turn, can perpetuate

false perceptions about inherent distinctions among racial groups.?!

ITI. CALLING AN AUDIBLE: THE IMPLICATIONS OF USING RACE-NORMING IN BENEFITS
CALCULATIONS

Within tort law, there is a tension between the belief that liability and damages should be
evaluated on a case-by-case basis, and the competing belief that comparable injuries should be
treated uniformly.?> Underlying this conflict is a struggle between principles of equality and
individualized claim resolution.?> The question therefore arises as to whether reliance on race-
based statistical tables adequately satisfies the objectives of equality and individualized
assessment, and, if not, what standards should courts apply in calculating damages for tortious
injuries.

A. Race-Based Actuarial Tables: Objective or Subjective?

Proponents of race-norming argue that expert economists’ reliance on race-based statistical
modeling is justifiable because the data is obtained from accurate, “neutral” figures.?*
Theoretically, race-based tables are inherently objective in that experts simply look to determine

what is the present reality for racial groups, rather than what that reality should be.?®
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Critics, however, dispute these claims, asserting that race-based actuarial tables are largely
subjective in their application, leading to disparate damage assessments for similar injuries.?® The
choice of factors to incorporate in a damage calculation presents a nuanced determination.?’” Too
few variables will lead to poor accuracy, whereas the inclusion of too many variables will “overfit”
the information.?® In both cases, the end result is the same—a lack of predictive value—which cuts
against the perception that these models are in fact “accurate” tools of measurement.’

The disparities within racial statistical modeling are the product of years of intentional
economic suppression of certain racial groups.’® As such, race-norming promulgates the
discriminatory policies and barriers that certain minorities have experienced, as opposed to
providing a true evaluation of the innate earning capacity of any particular claimant.®' Scholars
have noted the grave danger in relying upon race-based actuarial tables, explaining that doing so
“assumes that the current . . . racial pay gap will continue into the future, despite ongoing legal
and institutional efforts to make the workplace more diverse and less discriminatory.”*? Therefore,
by presuming that current inequality gaps will go unchanged, the legal system continues to award
lower monetary tort damages to certain minorities, based upon these race-based tables.*?

Consequently, race-norming has the troubling, discriminatory effect of widening power disparities
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among different racial groups, thereby thwarting efforts to dismantle institutionalized racism in

our judicial system.*

B. Race-Based Actuarial Tables: Individualized or Aggregative?

Although damage awards may vary, judges and juries are duty-bound to honor each
individual injury and plaintiff as unique.® The application of race-based actuarial models, in which
experts formulate generalizations about segments of the population, therefore undermines this
goal 3

The use of race-norming has the effect of subjecting each person within a racial group to
the average achievement of their entire racial class.?” This approach is particularly disconcerting
within the context of debilitating injuries, in which the plaintiff already has lost the ability to

achieve beyond what racial statistics would predict.>®

The unreliability of race-based models is
further underscored by the lack of genetic variation among racial groups, and the fact that
individuals may identify with multiple racial categories.*® Therefore, although the concept of using
group-based modeling and categorical generalizations to assess damage awards may seem
equalizing, the process frustrates tort principles of individualized claim resolution. This practice
also presumes that the current status quo will remain unchanged by projecting group-based

historical data indefinitely into the future and, in doing so, perpetuates institutionalized racism and

the subjugation of minorities.
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IV. GOING FOR THE TOUCHDOWN: PROHIBITING RACE-NORMING IN THE NFL CONCUSSION
SETTLEMENT

The noted inefficiencies in race-norming practices impact the determination of NFL
dementia claims, which use race-based benchmarks in the evaluation of players’ neurocognitive
functioning. In September 2020, the American Association for the Advancement of Science
(AAAS) wrote a letter to the U.S. National Institute of Health, formally challenging the notion that
racial groups can serve as accurate, technical indicators of inherent racial differences.*’ The
organization explained that the custom of using race as the only determinative factor was unsound
because it failed to recognize the true causes of poorer health in Black and minority communities,
such as environmental, social, and structural inequalities.*' As such, the employment of race-based
scoring metrics for evaluating retired NFL players’ neurocognitive impairments creates an
inaccurate representation of the variances among different groups of players.*? The AAAS referred
to this phenomenon as “biosocial determinism,” wherein statistical results misrepresent the manner
in which societal conditions influence differences in cognitive functioning.** The NFL concussion
award valuations, therefore, demonstrate that science can reinforce deceivingly simple biological
explanations and minimize the impact of systemic inequalities.**

In addition to these scientific arguments made against the use of race-based benchmarks
for determining whether former NFL players should receive benefits, legal experts have contested
the NFL’s defense of the practice, averring that it is “fundamentally unlawful.”*> Some opponents

criticize the reliability and aggregative effect of these racial statistics, explaining that the averages
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stem from the general population, as opposed to a controlled group of NFL players, nearly all of
whom have attained college degrees.*® As a result, retired Black players must demonstrate that
they suffer from more severe neurocognitive deterioration that white players, in order to receive a
payout.*’ Furthermore, legal scholars have questioned the constitutionality of race-norming,
arguing that the practice violates the Fifth and Fourteenth Amendments of the Constitution because
racial classifications are proper only upon a demonstration of compelling state interest.*® Legal
scholars have raised concerns about the use of race-based statistics in calculating damages in tort
cases, particularly because the practice has been shown to foster racial subordination with no proof
of a compelling government interest in doing so.*

The reliance by the NFL upon race-based benchmark scores to prohibit retired Black
players from receiving benefits is particularly indefensible, given the league’s infamous disregard
for the benchmarks, such as the Wonderlic test. In 1936, the NFL began using the Wonderlic, a
fifty question multiple-choice exam, to assess college football players for draft eligibility.*°
Despite its persistent use, experts have found that Wonderlic scores do not operate as a bar to
participation in the league and are largely unrelated to a player’s draft position.”! Generally, the
league appears to consider these scores when drafting offensive positions, such as quarterbacks
and offensive linemen—positions commonly filled by white players—which also report the
highest Wonderlic scores.>? On the other hand, the typically lower Wonderlic scores of defensive

players—positions that are disproportionately held by Black athletes—have not been raised as an
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issue by the NFL when drafting these players.’> The NFL uses cognitive testing in this way, as a
tool to its advantage, thereby perpetuating race-norming. When a Black player begins his
professional career, the NFL does not use cognitive testing as a bar to participation, but the league
does use cognitive testing as an attempt to bar recovery for Black players’ brain injury claims. For
this reason, the NFL’s use of race-based norms as an offensive sword to prevent retired Black

players from collecting damages is wholly indefensible.

V. CONCLUSION

The use of race-based actuarial tables to evaluate tortious injury claims that reduce
monetary compensation awards for minorities should come to an end. By prohibiting race-based
classifications, experts will be better equipped to make individualized assessments that rely upon
the specific characteristics of the plaintiff in question, without the influence of potentially biased
considerations. When individualized assessments of a plaintiff’s loss of future earning capacity are
not ascertainable, courts and experts should look to inclusive, race-neutral statistical models. In
doing so, experts finally will ensure that tort goals of accuracy, objectivity, and individualized
claim resolution are at the center of all tortious damage awards assessments.

Although the practice of using race-based statistical data in tort litigation historically has
been widely accepted among courts, current trends appear to favor prohibiting their use altogether.
In September 2019, California signed into law Senate Bill (S.B.) 41, making it the first state to
prohibit the reduction of damage awards for lost future earnings in personal injury and wrongful
death cases when those reductions are based on race, gender, or ethnicity.>* California’s enactment

of S.B. 41 may very well encourage other jurisdictions to enact similar legislation. In the
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meantime, plaintiff’s attorneys should not be beholden to the customary practice of using race-
based actuarial tables in tort damage calculations and, instead, should challenge the validity of
such models. By engaging a strong offense against the practice of race-norming, minority plaintiffs
no longer will be on the defensive. Instead, minority tort plaintiffs can lead the charge to dismantle
institutionalized discrimination within our judicial system, throwing the flag down on this play

permanently.
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